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Gurrvent Lopics. 


T the recent annual meeting of the Ohio 
State Bar Association, the president, 
Hon. Peter A. Laubie, delivered an address 
which was in many respects an admirable 
production. Speaking of the bench as a 
whole, he said: 

The corrupt judge is the rare exception, not 
the rule. That a black sheep is on rare occasions 
found in the flock is simply a forcible reminder of 
the whiteness and purity of all others of the fold. 
Such aspersions might be apposite in the days of 
Bacon and Jeffries, when the dramatist made 
King Lear exclaim, * Plate sin with gold, and the 
strong lance of justice hurtless breaks; arm it in 
rags, a piging’s straw shall pierce it.” But not 
now in these days of republican institutions of 
desire of public approval, and when honesty and 
integrity is the general standard of judicial posi- 
tion — traits born and bred in the very marrow of 
American youth. If it could be truthfully said of 
our courts that they were corrupt, the effect would 
be to condemn the bar as much, if not more, than 
the bench itself, and overwhelm the whole struc- 
ture with public disfavor and contempt. * * * 

The contempt of the bar, as well as of the 
people, for the corrupt and unprincipled judge, has 
largely aided in keeping the bench pure and free 
of corruption; and the English-speaking people 
are blest with a more upright, honorable and in- 
telligent judiciary than any other people on the 
face of the globe. That this is due to the high 
character of the profession generally for learning 
and honor cannot be doubted; for that we can 
have an intelligent, upright bench without a cor 
responding learned and honorable bar is as im 
possible as it is to have a church fully imbued with 
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true religious fervor which is composed of the vile, 
the base and the ignorant. The bench and the bar 
are so intimately connected together that an ele- 
vation or depression in the tone of one brings a 
corresponding elevation or depression in the com- 
munity as well. It should entitle him at once to 
the esteem, respect and confidence of his fellow- 
citizens, and if it in fact does not, it is the fault 
largely, if not wholly, of the profession itself. No 
man should be admitted to its privileges and 
membership unless he is well ground in the sci- 
ence of the law, and of sufficient moral character 
to command the esteem and respect of the com- 
munity. 

I am not one of those who seem to believe that 
lawyers, as a class, have deteriorated morally, and 
lost prestige and influence in the latter half of the 
century just closing. 

Undoubtedly lawyers have increased in numbers 
as fully as any other class of citizens, and the bar 
has been a predominating factor in the moral, 
social and legal improvements of the century; but 
if the assertion that, as a class, they have lost 
prestige and influence in the latter half of the 
century refers, as I suppose it does, to political 
prestige and influence of a local character, and 
incidentally to State legislation, I am not sure but 
that the assertion is true. 

To the limited extent, however, that this is 
true, it is attributal to the inactivity of the better 
class of lawyers in State politics, especially in the 
larger cities. It is evident that they do not par- 
ticipate in local and State politics to the extent 
they formerly did, leaving those fields largely to 
the younger and less experienced members of the 
bar. And while there are as many lawyers en- 
gaged in politics and as members of State legisla- 
tures as formerly, and who exert perhaps as much 
influence in those spheres as lawyers formerly did, 
it cannot well be disputed that there is some 
ground for the claim that such influence is not 
directed and exerted to the same beneficial ends 
as formerly. 

It is matter of regret that the members of our 
profession in State legislation oft times exert their 
influence toward the adoption of bad and vicious 
laws, instead of using it for their defeat: and when 
a political “ boss” wants a “ripper bill” passed 
all he has to do generally is to crack the party 
whip, and the lawyer members of the legislature 
are apt to respond. 

To correct these conditions I know of no better 
means than those afforded by the bar associations 
that have been and are so largely formed in the 
various States of the Union, and to them we must 
look with confidence for effectual aid in the good 
work of purifying the professional atmosphere and 
of elevating the bar to a still higher plain of ex- 
cellence and honor. 

Partisanship and friendship in such matters 
must be discarded, and the public weal only con- 
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sidered, if we wish to correct the evil. Eternal 
vigilance is not only the price of liberty, but it is 
the price we must pay if we wish to purify politics, 
stamp out the * boss,” and stop vicious legislation. 

Instead of standing to one side and deploring 
these evils, every lawyer in the State, as far as 
possible, should not only belong to his local and 
his State bar association, but he should regularly 
attend their meetings, and affirmatively participate 
in their proceedings, and unite in efforts to sup- 
press all these evils. 

It is somewhat discouraging, however, to note 
the limited interest in this association taken by 
the members of the the State. Of the 
thousands of lawyers of this State less than 500 
are members in good standing of the association, 
and but 200 or 300 of these attend its yearly meet- 
ings. Organized in the city of Cleveland in 1880 
that city with its 700 or 800 lawyers and its bar 
association, and but three hours’ travel from this, 
the established meeting place of the association, 
with pleasant facilities to reach the island, sends 
to our meetings yearly but a half-dozen of lawyers, 
and hardly a single judge. 


bar of 


This is characteristic, 
too, of other cities and counties of the State; and 
it is not at all creditable to the bar of the State. 


Speaking of our attitude toward China and 
the Chinese people, Mr. Laubie was bitterly 
He said : 


We not only refuse the Chinese naturalization, 
but habitation as well; and if one surreptitiously 
lands on our shores we arrest him and send him 
back. Of course this gives us not only great 
advantage over European nations in demanding, 
and great right to demand, of China privileges for 
Americans, but it enables our missionaries to show 
the Chinese how much we love them, how much 
more liberal Christians we are than all others, and 
how much better it would be for them to become 
members of rather than European 
churches. 


sarcastic, and not without cause. 


American 


‘ 


Discussing the conduct of our own gov- 
ernment in regard to the Philippines, the 
speaker took strong grounds against the 
policy of “ imperialism,” and pointed out the 
dangers to the republic involved therein. So 
. forcible were his observations on this subject 
that we shall take occasion to give them to 
our readers in an early issue. 


Summer- 
ville, chairman of the board of classification 
of the United States appraisers, to the effect 
that American women who marry foreigners 


The recent decision by Judge 


are no longer American citizens, seems to us 





good law, and ought to be sustained as such. 
The decision was made in the case of Mrs. 
Mattie Dulie, of Helena, Mont., an American 
artist residing abroad. She went abroad in 
(887, intending to return and reside in this 
country, but she met Thomas Dulie in 1888 
and married him. Judge Summerville, in his 
decision, declares that a political 
status follows that of her husband, and that 
her nationality and domicile for business pur- 


wife’s 


poses must always be deemed that of her 
husband. In marrying a foreigner he holds 
that the artist must be-presumed by law to 
have lost both her citizenship and her domi- 
cile in this country. The only exception 
would be where the wife required a different 
domicile from that of her husband for the 
purpose of a suit between herself and her 
husband. The decision is one of great im- 
portance, for by reason of it many American 
women will lose their citizenship in this 
country who believed that, notwithstanding 
their marriage, they were still legal residents 
of the United States. 
women 


Among the American 
affected by the decision are Lady 
Randolph Churchill and her two sisters, one 
of whom married Moreton Frewen, and the 
other of whom became Lady Lester; Miss 
Anna Gould, daughter of the late Jay Gould 
and a sister of George J. Gould and Miss 
Helen Gould, who married Count de Castel- 
lane, and now lives in France; Miss Con- 
suelo Vanderbilt, daughter of William K. 
Vanderbilt and the present Mrs. O. H. P. 
Belmont, who married the voung Duke of 
Marlborough; Mrs. Lillie Hamersley, for- 
merly of New York, who married a Duke of 
Marlborough; Mrs. Yznaga, who was Miss 
Mabel Curtis, and was married to the Duke 
of Manchester; Miss Knowles, of Brooklyn, 
who became the bride of Count Sierstorpf: 
Miss Martin, the daughter of Mr. and Mrs 
Bradley Martin, who became the Countess 
Craven: Miss Haggin, who became the 
Countess Festetics ; Miss Collins, the ward of 
Senator Depew, who was married to Richard 
Bey Czaykoski; Mrs. Phineas T. Barnum, 
the widow of the showman, who became the 
wife of a Turk, Demetrius Callais Bey; Miss 
Nellie Grant, daughter of General Grant, 
who married Mr. Sartoris, of England; Miss 
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Julia Dent Grant, who was married to Prince 
Cantacuzine; Miss Mary Leiter, daughter of 
Chicago’s multimillionaire, who became the 
wile of Lord George N. Curzon, of Great 
sritain, who has since become Viceroy of 
India; Mrs. Joseph Chamberlain, who was 
Miss Endicott, of Salem, Mass.; John W. 
Mackay’s daughter Eva, who became Prin- 
cess Colonna, of Italy; Miss Jennie Cham- 
berlain, of Cleveland, who became Lady 
Naylor-Leland; Mrs. Marshal O. 
Roberts, who was wooed and won by Colonel 
Ralph Vivian; Mrs. Samuel Colgate, who 
became the Countess of Strafford, and Miss 
Clara Ward, who was 
Chimay. 


{lerbert 


wedded to Prince 


The Twenty-first annual meeting of the 
State Bar Association of Ohio was held on 
July 10, 11 and 12, at Hotel Victory, Put-in- 
Bay Island. The meeting was exceptionally 
attended, many having 
brought their ladies with them, and as a so- 


well members 
cial function at least was very successful, 
some 640 guests being present. The reading 
of papers was listened to by large audiences 
of both sexes, although, according to the 
Weekly Law Bulletin, “ much less attention 
was paid to the real business and purpose of 
the association.”” Among those present were 
Governor Nash, Chief Justice Shauck and 
Judges Burket and Davis, of the Supreme 
Court; Chief Justice Price and Judges Sum- 
mers, Wilson, Cherrington, Douglass, Par- 
ker, Hull, Laubie and Burrows, of the Circuit 
Court, and a large number of Common 
Pleas judges. Among the members in at- 
tendance was Hon. J. Harmon, of Cincin- 
nati; Judge Noble, of Tiffin, the senior of the 
association, and other prominent members of 
the bar. Hon. R. D. Marshall, of Dayton, 
was elected president; Secretary H. A. 
Mykrantz, of Ashland, was re-elected, and 
Judge Pike, of Toledo, was re-elected as 
treasurer. 


i. 


ANCIENT RENTS IN ENGLAND. 


rents are very common 

throughout England, especially in building 
leases, where, for the first year or two, a nominal 
At Highgate, 


in the county of Denbigh, that rent has been paid 


dep tleses somy 


rent of one peppercorn is payable. 





since 1602. At King’s Brome, in Warwickshire, a 
peppercorn rent has taken the place of a pair of 
tongs, which formerly had to be given yearly as 
rent for certain lands. So for land at Wakefield 
the peppercorn has taken the place of an annual 
rent of 1,000 clusters of nuts. Two farms at Carl- 
coats, in Yorkshire, which not long ago paid as 
rent, the one a right-hand and the other a left- 
hand glove, now pay one shilling yearly, the other 
a peppercorn. 

Every year the following quaint ceremonial is 
gone through at the royal courts of justice on ac- 
count of land which the city of London rents from 
the crown. The scene of the ceremony is the 
queen’s remembrancers’ room, which is a court for 
the time being. 

Proclamation is made by the crier for the follow- 
ing servicie: 

**Oyez, oyez, oyez! Tenants and occupiers of a 
piece of waste land called the Moors, in the county 
of Salop, come forth and do your service upon 
pain and peril that shall fall thereon.” 

Then the senior alderman below the chair, or 
the city solicitor, cuts one faggot with a hatchet 
and another with a billhdéok. 

The following proclamation is next made by the 
crier of the court: 

“ Oyez, oyez, oyez! Tenants and occupiers of a 
certain tenement, called the Forge, in the parish 
of St. Clement Danes, in the county of Middlesex, 
come forth and do your service.” 

Then the alderman, or city solicitor, counts a 
number of horseshoes, and is questioned by the 
queen’s remembrancer thus: “ How many have 
you?” “Six shoes.” 

counts the 
“* Sixty-one nails.’ 


Then the alderman or city 
nails. “How many have 
> © Good number.” 

These performances having been carried through 
in lieu of rent, the queen’s remembrancer is satis- 
fied with her majesty’s tenants. 


solicitor 
you?” 


Land in Terring, in Sussex, is rented by doing 
certain work by the rod, which is called rod gavel. 
Prid gavel is the term given to a rent paid by the 
people of Rodeley, in Gloucestershire, for the 
lamprey fishing in certain parts of the River 
Severn. The tenants of Monkton Home, by way 
of rent, render annually to Eton College one shil- 
ling in money, one days’ work at harvest time and 
one fat capon at Christmas. 

A statute of Queen Elizabeth, which is still in 
force, directs, in regard to certain leases held by 
the colleges at Oxford and by Eton and Windsor, 
that one-third of the rent should be reserved in 
wheat or malt, at the rate of 6s 8d for each quarter 
of wheat, and 5s for each quarter of malt. 

Land at Carlton, in Norfolk, was held by a 
tenure of carrying twenty-four pasties of fresh 
herrings to the king annually, but was commuted 
into a nominal money payment during the eight- 
eenth century; and so were such queer rents as 
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keeping a kennel of harriers for the king, supply- 
ing the king with gerfalcons annually, or keeping 
one falcon until it could fly. 

At Gidding manor, for land now held at a quit 
rent, the tenant was formerly obliged to hunt the 
fox and cat and drive away all vermin. 

At Brug, in Salop, there still exists a curious 
payment on the death of a tenant, consisting of his 
beast, a side of bacon, a young cock, a whole 
piece of cloth, and a small barrel of ale. 

A certain “ common informer,” who lived under 
the Stuarts, died and left money and lands to one 
of the great city companies for schools and other 
charitable purposes. He directed in his will that 
his body should be kept above ground in such a 
way that it could be seen through glass, and that 
the governing body of the company should, each 
year, unaer penalty of forfeiting the property. 
visit his tomb and see the body. This visitation is 
still carried out every year. 


_ 


ANTE-NUPTIAL CONTRACT=VALIDITY. 


IN THE SUPERIOR CourRT OF THE STATE OF CALI- 

FORNIA, IN AND FOR THE City AND COUNTY 

OF SAN Francisco, DEPARTMENT No. 7. 
AsBiE Rose Woop, Plaintiff, v. 

Joseph M. Woop, DEcEAseEpD, 

— No. 71467. 

(Filed June 14, 1900.) 
Sec. 61, C. C., provides that: “A subsequent 
marriage contracted by any person during the life 
of a former husband or wife of such person, with 
any person other than such former husband or 
wife, is illegal and void from the beginning, un- 
less: (1) The former marriage has been annulled 
or dissolved; provided, that in case it be dissolved 
the decree of divorce must have been rendered 
and made at least one year prior to such subse- 
quent marriage; ” and sec. gt, C. C., provides that 
the dissolution of a marriage restores the parties 
to the status of unmarried persons. 
Held, that the two sections are to be read to- 

gether. 


EstaTE OF 
Defendant. 


S., divorced and domiciled in California, within 
five months after the date of the decree of divorce, 
and while her divorced husband was still living, 
entered into an ante-nuptial contract in California 
with W., also domiciled in California, whereby W. 
was to pay her, after her marriage with him, a 
sum of money. Two days afterwards S. and W. 
were married in the State of Nevada, where they 
had gone for that purpose and for the purpose of 
evading the California law, and not with intent to 
change their residence. 

Held, in an action by S. against the estate of W. 
to enforce the ante-nuptial contract, that at the 
time S. and W. entered into the ante-nuptial con- 
tract, and at the time they intermarried, S. pos- 





sessed no legal capacity to marry any person save 
her divorced and then living husband, and that the 
ante-nuptial contract is against law and cannot be 
enforced. 


For plaintiff, Timothy J. Lyons, Esq., Lloyd & 
Wood, Esqs. For defendant, Evans & Meredith. 


Epwarp A, BetcHer, JupGe. — The plaintiff, 
as Abbie Rose Smith, and Joseph M. Wood, since 
deceased, on December 30, 1897, entered into the 
contract in suit, in this city and county, both being 
residents thereof. The contract was in 
plation of marriage between the two, and by its 
terms Wood was to pay the plaintiff the sum of 
ten thousand dollars after they were married, etc. 
The plaintiff was divorced in California on August 
19, 1897. At the date of the contract in suit, and of 
the marriage hereinafter mentioned, the period 
within which an appeal from the plaintiff’s decree 
of divorce might be taken had not expired, and 
Smith, the plaintiff's divorced husband, was still 
living. After executing the contract in suit, plain- 
tiff and Wood went to the State of Nevada, with- 
out intent to change their residence, and for the 
sole purpose of marrying each other, and there, 
two days after the date of the contract, viz., on the 
first day of January, 1808, within less than one 
year from the date of the plaintiff's decree of 
divorce, to wit, within less than five months there- 
from, they intermarried. 

After the marriage the couple returned to this 
city and county. About six months thereafter, to 
wit, on the 15th day of June, 1808. and within less 
than one year from the date of the plaintiff's said 
decree of divorce, Wood died testate, in this city 
and county, leaving a considerable estate and sev- 
eral children by a former wife from whom he had 
been divorced, but no child or children by the 
plaintiff. 

The estate of Joseph M. Wood, deceased, is the 
defendant in this action. 

The claim in question was presented, as re- 
quired by law, to the probate judge, and by him 
disallowed, whereupon this action was commenced. 

Section 61, C. C.. provides that: 

“A subsequent marriage contracted by any per- 
son during the life of a former husband or wife of 
such person, with any person other than such 
former husband or wife, is illegal and void from 
the beginning unless: 

“1. The former marriage has been annulled or 
dissolved; provided, that in case it be dissolved, 
the decree of divorce must have been rendered and 
made at least one year prior to such subsequent 
marriage.” 

That section, in that form, went into effect in 
April, 1897, and thence hitherto has been and now 
is the law of this State. 

Divorce dissolves a marriage. 
of a marriage is another matter. 

The purpose of the section as amended by the 


contem- 


The annullment 
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proviso of 1897 (the portion following and in- 
clusive of the word * provided”) was to correct a 
great public evil, which had become too rife — to 
put a stop to marriages within the period allowed 
for appeal from the decree of divorce, which might 
be and sometimes had been reversed, with great 
scandal to the parties who had married again. It 
is proper for the State to regulate marriage. If 
this power to regulate did not exist there would 
often be indecent and shocking associations of the 
sexes — even and polygamous mar- 
riages could be contracted. Undoubtedly it is im- 
moral and against public policy that a divorced 
person should be permitted to contract a marriage 
pending the right of appeal, and while it is yet 
uncertain what the final judgment will be. The 
proviso to the section, then, is addressed to the 
effect of the decree — something entirely 


incestuous 


within 
the control of the law-making power — and its 
effect is to regulate or establish the status of the 
parties to it during the period named. 

By a statute of Oregon similar to ours it is pro- 
vided that: “A decree declaring a marriage void 
or dissolved at the suit or claim of either party 
shall have the effect to terminate such marriage as 
to both parties, except that neither party shall be 
capable of contracting marriage with a third per- 
son, and if he or she does so contract shall be 
liable therefor as if guch decree had not 
given, until the suit has been heard and determined 
on appeal, and, if no appeal be taken, the expira- 
tion of the period allowed by this Code to take 
such an appeal.” 


been 


Under this statute the Supreme Court of Ore- 
gon McLennan v. 
480: 50 Pac. Rep. 802), where a party to a divorce 
that State, therein, went 
third person,” also domiciled therein, to the 


(in McLennan, 31 Oregon 


in domiciled with “a 


State 
of Washington, where they were married before 
the time allowed by law for an appeal from the 
decree of divorce had expired, held that the mar- 
riage was void. The court says: “ On grounds of 
public policy the legislature has provided that 
pending an appeal from such decree, if ¢ be 
taken, and, if not, during the time which it 
may be taken, the parties shall be incapable of 
contracting marriage with a third 
under this provision of the law, neither of them 


me 
in 
person, and, 
has any more right to do so than if the decree had 
not been given. During that time the decree is 
suspended or inoperative to that extent, and both 
parties, without regard to their guilt, are utterly 
powerless to make a valid contract of marriage 
with a third person. * * * A construction of 
within 
its 


the statute which would permit a marriage 
the time limited would be not only contrary 


to 
plain wording and evident intent, but would pro- 


duce, in of a reversal of the decree, the 


anomalous result of one person having two legal 


case 


husbands or wives, as the case may be, at the same 


‘ 
| time, and polygamy be thus sanctioned by law. 
| 

\ 
' 





It was to prevent the confusion and uncertainty 
resulting from such a condition of affairs that the 
statute was enacted, and it must be given force 
and effect.” 

It must be borne in mind that a wide distinc- 
tion exists between statutes which merely prohibit 
marriage of a divorced person to a third person, 
within a stated time, either with or without penal- 
ties, and statutes which declare such second mar- 
riages “ illegal and void from the beginning.” As 
to the first, the marriage might be held valid, and 
the offending party or parties merely punished; 
but as to the second the parties have no capacity 
to contract marriage. Between them the ceremony 
of marriage is a void ceremony, and their relations 
(Conn vy. Conn, 2 Kan. 
App. 419, 42 Pac. Rep. 1008; Wilhite v. Wilhite, 41 
Kan. 159; Calloway v. Bryan, 6 Jones Law [N. C.] 
570; McLennan vy. McLennan, supra.) 


are merely meretricious. 


By section 2008 of the Code of Washington the 
courts may, for proper cause, decree a full and 
dissolution marriage; but “ neither 
party shali be capable of contracting marriage 
which an 
appeal may be taken under the provisions of the 
Civil Practice Act has expired, and, in case an 
appeal is taken, then neither party shall intermarry 
with a third person until the case has been fully 
determined.” In the matter of Smith’s Estate (4 
Wash. 702) it appeared that two parties to separate 
divorce had violated the statute; also, that 
no appeal had been taken from the decrees that 
them. The says: “The divorce 
cannot be held to be full and complete until the 
It is 
full end complete for all purposes, excepting that 
neither party shall enter into a marriage with any 


comiplete of 


with a third person until the period in 


suits 


divorced court 


time mentioned in the provision has expired. 


other person during the time specified, and it must 
be a limitation upon it in that respect. During 
this time, for this purpose, the decree of divorce is 
suspended and inoperative to that extent, * * * 
consequently these parties were incapable of con- 
tracting the marriage relation within said time. 
* * * Tt follows that they were never husband 
and wife as to each other.” 

In the 5 Am. & Eng. Ency. of Law, 841, the 
editor, referring to statutes which prohibit the 
guilty party to a decree of divorce from marrying 
again, says that in States which possess such stat- 
the marriage, by the divorce, “is entirely 
dissolved, and the incapacity to marry depends 
That is to say, 
such incapacity to marry again is dependent upon 
e., between 
statutes which merely prohibit the marriage of a 
divorced person to a third person, within a stated 
time, and those which, like the statute of this State, 
“illegal and void from the 


utes 
entirely upon the prohibition.” 
distinction hereinbefore noted, 1. 


the 


declare such a marriage 
beginning.” 
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A Kentucky statute authorizing divorces pro- 
vided that even the injured party should have no 
authority to contract another marriage within two 
years of the date of the final decree. In an in- 
stance the injured party did marry again within 
the prohibited period, but the Supreme Court held 
that the ceremony was empty, and that her status 
remained unchanged. “ As to the offending party 
in reference to a second marriage,” says the court 
(Cox v. Combs, 8 B. Monroe, 231), “the decree 
confers no rights and affords no protection what- 
ever. But as to the divorced party the decree is 
not to have the effect to authorize or render valid 
a second marriage till two years after its rendition. 
Our conclusion, therefore, is that the marriage in 
this case was unauthorized and invalid, and could 
not be relied upon by the plaintiff, Sarah, as a 
marriage either de jure or de facto.” 

Bishop on Marriage and Divorce, at sec. 306a, 
says: “In England the divorce act forbade a re- 
marriage until the period for appeal had elapsed. 
A marriage after sentence pronounced and before 
the expiration of this time was held —and it is 
believed by the author properly so —to be void.” 

Nelson on Divorce and Separation (vol. I, sec. 
135) announces the same conclusion: ‘‘ An exist- 
ing marriage must be dissolved before one of the 
parties can enter into a second valid marriage. 
A decree of divorce does not become operative or 
absolute” (where there is a statute to that effect) 
“until the expiration of the time for an appeal; 
and a marriage entered into during that time is 
void.” 

Lord Cranworth, in Brook v. Brook (9 H. L. 
Cas. [Greenhow v. James’ Executors, 80 Va. 636; 
56 Am. St. Rep. 605]), states that the general rule 
— that marriage, if good in the country where it 
was contracted, is good everywhere — is, neverthe- 
less, subject to qualifications, ‘ one of them being 
that the marriage is not a marriage prohibited by 
the laws of the country to which the parties con- 
tracting marriage belong.” 

A marriage in England, before the time a de- 
cree in India divorcing one of the parties had 
become operative, was held void. (II Nelson, D. 
& S., sec. 582a; Estate of Stull, 183 Pa. St. 625: 
Pennegar v. State, 87 Tenn. 244.) 

In this State the effect of a judgment of divorce 
is merely to restore the parties, as between them- 
selves, to the status of unmarried persons (secs. 
61 and gt, C. C.). 
are unmarried and may remarry when they please, 


but as between third persons they may not marry | 
within the period of one year from the date of the | 


decree of divorce. To be sure, no penalty is at- 
tached for disobedience of the law; nevertheless, 
though it may not punish for the disobedience, the 
law will not recognize the disobedient in any other 
position than that in which they have wittingly 
placed themselves — than that which it itself has 
fixed as their status, which, in the instance of a 


divorced person marrying any other than his or 
her divorced husband or wife, within the statutory 
period of disability, is that of an “ unmarried per- 
son.” 

It is impossible for the parties to a marriage 
contract to stipulate away the force and effect of 
the law of their domicile. 

The contract in suit was entered into in Cali- 
fornia, and is sought to be enforced in California. 
Confessedly, if the marriage of the plaintiff and 
Wood had been celebrated in California, it would 
have been null and void. Is it any the less so be- 
cause celebrated in Nevada, in open defiance of 
the law of the domicile? Is the ante-nuptia: con 
tract in suit, which the parties could not have 
enforced if they had intermarried in this State 
within the prohibited period, a valid contract and 
enforceable merely because the marriage which 
followed, though within the prohibited period, was 
performed in another jurisdiction? 

Section 61, C. C., contains no penal clause, as 
stated; but it does contain words of nullity, and 
words which suspend, as to third persons, the 
eperation of the decree, that is, words of personal 
disability affecting the relations of the parties to 
the decree toward third persons for the full period 
of one year; and these cannot be avoided by 
merely invoking another jurisdiction for that pur- 
pose. The two sections (61 and g1, C. C.) are to 
be read together, and, so read, their interpretation 
and meaning are free from either uncertainty or 
ambiguity. 

The law of the domicile is invoked, and the law 
of the domicile controls. No other jurisdiction 
can relieve against it. 

The plaintiff had full knowledge of the law when 
she made the contract in question, and, being her- 
self the inhibited party, has nothing to complain 
against in view of an adverse decision. 

From the foregoing views it follows that at the 
time the plaintiff and Joseph M. Wood entered 
into the contract in suit, and at the time they inter- 
married in the State of Nevada, the plaintiff pos- 





As between each other they | 


sessed no legal capacity to marry any person save 
her divorced and then living husband, Smith; and, 
as a corollary —the facts considered —that the 
plaintiff's contract was against law and cannot be 
enforced. Accordingly, it is ordered and adjudged 
that plaintiff take nothing by her action, and that 
the defendant recover costs. 


a 


AGAINST THE UNITED 
STATES ARISING FROM THE BURNING 
OF THE CITY OF ILOILO. 


‘WAR CLAIM®= 


HE war claims against the United States aris- 
ing from the burning of the city of Iloilo 
present some important and rather unusual fea- 
tures of international law. 
About one-half of the city was destroyed at the 





time of its capture by the Americans, as alleged in 
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the petitions of the various claimants. 
that destroyed so large a portion of the place was 


express it, but the destruction was not primarily 
by the attacking force, the fires being set by the 
insurgents within the city. Had the Americans not 
attempted to take the place there would have been 
no fire and consequent loss of large amounts of 
property — this we think an undeniable fact. The 
evidence shows that the insurgents in control of 
Hoilo made preparations to burn the place; that 
they had indulged in threats to set fire to the 
buildings on the first hostile movement of the 
American forces. 

On the 11th of February, at about 9 o’clock A. ., 
the attack was commenced by two shots from the 
U. S. S. Petrel, which was shortly followed by a 
general cannonading from the Petrel and Boston, 
the war vessels constituting the American fleet in 
the harbor, acting in conjunction with the military 
force under command of Gen. Miller. 

Shortly after the beginning of the cannonading 
clouds of smoke and flame sprung up in different 
parts of the city. These fires were almost of simui- 
taneous occurrence. One officer of the navy in 
his testimony states that he witnessed the con- 
flagration of Valpariso; that the appearance oi the 
fires was similar. That they were kindled by the 
insurgents within the city, and not by the bursting 
of shells, is conclusively shown by the testimony: 
in fact, it is not denied by the attorney for the 
claimants in the two cases in which testimony has 
been taken. 

As shown in evidence, the insurgents had pre- 
pared combustibles for the occasion, there being 
stored in the Ayuntamiento a large quantity of 
kerosene, and different sections of the city had 
been committed to the charge of certain noted 
insurgents for destruction. 

One point relied on is the fact that the attack 
began a day before the notice served on the vice- 
consuls in Iloilo had expired. By the terms of 
the notice so served by the commanding officer of 
the American forces the citizens were warned that 
the attack might 
o'clock A. M. 


commence time 
on Sunday morning, the 


after 5 
12th of 
The Petrel opened the cannonading, 
as before stated, at about 9 o'clock the preceding 
day, which of course deprived the people of their 
day in which to withdraw their property from the 
city. The commanding officer of the Petrel testi- 
fies that on the morning of the 11th the insur- 
gents were seen at work in their entrenchments: 
that the shots were firefl in consequence of this 
act. In his communication made to the insurgent 
leaders preceding the attack Gen. Miller had 
given them notice similar to that given to the 
vice-consuls, stating when the assault on the city 
might be expected, and containing the proviso 
that if any measures were taken to strengthen the 


any 


February. 


ch 
The fire 
| to begin at once. 
caused by the attack, or the bombardment, as they 





works about the city hostilities might be expected 
This proviso, which was merely 
declaratory of the well-understood principles of 
international law, was, Capt. Cornwell states, vio- 
lated, the breach thereof bringing on the prema- 
ture attack on the city. 

The attack was long delayed, of which the peti- 
The American troops left 
Manila December 26th, 1898, arriving before Lloilo 
two days later, and they lay off the city till the 
11th of February. This long period of forty-five 
days was spent in what proved useless negotia- 
tion. Subsequent events made it manifest that an 
immediate assault on the city would have resulted 
in its capture with little or no loss; in fact, it is 
highly probable that no resistance would have 
been made, but at the time the course pursued by 
the American commander was what the best and 
wisest policy dictated. At the time of Gen. Miiler’s 
arrival before Iloilo no overt act of hostilities had 
occurred between the forces of Aguinaldo and the 
American troops. It was not till the 4th and 5th 
that the between the 
Filipinos and the Americans, and not till after 
that event was permission given to Gen. Miller 
to attempt the forcible occupation of Iloilo. 


tioners complain. 


of February war began 


The city of Iloilo was the metropolis of the 
Visayans, the most numerous people of the archi- 
pelago. The attitude of this tribe was uncertain. 

They had not as yet cast in their lot with the 
Tagals, and it was earnestly hoped to avert such 
action on their part. The injunction of President 
McKinley, “ Be firm but concilatory,” was the 
wisest course that could be pursued under the 
very critical conditions prevailing. A forcible tak- 
ing possession of their principal city would have 
a strong tendency to precipitate hostilities with 
the Visayans, and almost force them into alliance 
with the Tagals, a consummation most earnestly 
desired by the latter, and which active leaders 

themselves were doing their utmost to 
Ultimately the junction was effected, 
and though it failed to avert the alliance, concilia- 
tion was the true policy of the hour. 


among 


bring about. 


The total of the claims from the property hold- 
ers of lloilo presented to the board convened to 
pass upon Filipino war claims is about two miflion 
dollars, Mexican coin, or in the neighborhood of 
one miliion gold. They are mostly preferred by 
alien residents, English, Swiss and Spaniards being 
the principle claimants. The largest single claim 
amounts to $557,128.53. Eliminating the points 
referred to, the Iloilo war claims simply present 
this question: Have alien residents a cause of 
action against the United States for property de- 
stroyed by the public enemy during actual military 
eperations, and as an incident thereto? 

W. F. Norris, 
Atty. for U. S. before Board of Claims. 


MANILA, June 9, 1900. 
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BANKRUPTCY. 


Wuat Acts AMOUNT TO CONCEALMENT OF ASSETS 
Wuicu WILL Prevent DISCHARGE. 
States District Court— NORTHERN 

District oF NEw York. 
June, 1900. 
In the Matter of CeEBRA QUACKENBUSH, a Bank- 
rupt. 


UNITED 


The bankrupt, prior to the passage of the Bank- 
ruptcy Law, fraudulently transferred his real 
and personal property to his wife in order that 
he might prevent its seizure by his creditors. 
Ever since the transfer he has continued te 
enjoy the rents and profits of such property, 
and, although nominally the legal title is in 
his wife, the property has been under his 
dominion and control. After the passage of 
the Bankruptcy Law the bankrupt instituted 
voluntary proceedings to become a bankrupt, 
and sought to obtain his discharge. Held 
that the bankrupt’s persistent use of the 
fraudulent transfers since the passage of the 
Bankruptcy Law as a cover for his ownership 
of the property amounted to a continuous 
concealment of such property, and that his 
discharge should be refused. 

On exceptions and on motion to confirm the 
report of the referee recommending that a dis- 
charge be denied the bankrupt because of his hav- 
ing concealed from the trustee his interest in 
certain real and personal property. 

The referee recommended the denial of a dis- 
charge on the ground that the eleventh specifica- 
tion was well pleaded and its averment sustained 
by the proof. As originally filed, specifications 
numbered 7 and 9 were defective. These defects 
have now been cured by amendment. In legal 
effect the report of the referee sustains also these 
specifications as amended. The questions debated, 
therefore, arise upon specifications numbered 7, 
g and 11. Specification 7, as amended, alleges in 
substance that the bankrupt knowingly and fraudu- 
lently concealed and still conceals from his trustee 
property known as the “ Opera House property,” 
situated in Pittsfield, Mass. It alleges that this 
fraud and concealment were consummated in the 
following manner: In the summer of 1881 the 
bankrupt, being largely indebted, for the purpose 
of defrauding his creditors, caused certain fraudu- 
lent and fictitious actions to be brought, in which 
he permitted judgments to be taken by default and 
the said “Opera House property” to be sold to 
his brother-in-law for the nominal sum of $500, 
which sum was advanced by the bankrupt. That 
after the sale the bankrupt continued to deal with 
said property as his own, and received the rents 
thereof until the year 1895, when, at the request of 
the bankrupt, the property was, without consider- 











ation, conveyed to his second wife, he continuing 
as before to treat the property as his own, receiv- 
ing the rents and profits thereof and concealing 
the same from his trustee. That the bankrupt 
knowingly and fraudulently omitted this property 
from his schedules, pretending to receive the rents 
and profits as agent of his wife. That the prop- 
erty is worth the sum of $100,000 over and above 
all liens and incumbrances. 

Specification 9, as amended, alleges in substance 
that the bankrupt knowingly, fraudulently and 
continuously concealed from his trustee, and now 
conceals his estate and interest in the * American 
House property” at Pittsfield, Mass.; that this 
property was transferred to the bankrupt’s first 
wife by the foreclosure of a fictitious mortgage in 
April, 1891, which foreclosure was deceitfully and 
collusively accomplished to enable the bankrupt to 
cheat his creditors; that thereafter, by a series of 
fraudulent devises, the property was conveyed to 
the bankrupt’s second wife in March, 1895; that 
after this conveyance the bankrupt continued to 
exercise acts of ownership over said property and 
to collect the rents and appropriate the same to 
his own use; that said property is worth to ex- 
ceed $100,000, and that the bankrupt concealed and 
continues to conceal the same from his trustee. 

Specification 11 alleges that the bankrupt has 
concealed his interest, amounting to over $5,000. 
in his deceased wife’s personal estate, to one-third 
of which he became entitled upon her death, in- 
testate, in September, 1891. That he conveyed 
the same in October, 1891, without consideration, 
to one Waterman, and by falsely and fraudulently 
claiming ever since that such transfer was a bona 
fide and honest transaction he has concealed his 
ownership in said fund, which belongs to his es- 
tate, from his trustee in bankruptcy. 

The referee has presented a carefully prepared 
and voluminous report, in which the salient fea- 
tures of the evidence are considered, and substan- 
tially all of the authorities bearing on the question 
involved are cited. 
port as follows: 

* After careful consideration, and most 
reluctantly, I am satisfied beyond doubt that the 
bankrupt has been guilty, in law as well as in fact, 


The referee concludes his re- 


most 


of such a concealment of property as is condemned 
by section 29. It is objected and urged that the 
cases cited by the counsel for the creditors deal 
with secret trusts, while none is here established. 
Whether there be a secret trust or merely a color- 
able transfer, the result seems to me to be the 
same. The bankrupt has, in fact, a valuable inter- 
est in the undistributed personalty of his deceased 
wife which, had he been so disposed, he could 
have turned over or disclosed to his trustee, and 
which he has knowingly and fraudulently con- 
cealed, while a bankrupt, from his trustee. I can- 
not believe the Bankruptcy Act was ever intended 
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to free from his debts any man whose affairs and 
surroundings are such as appear in this case. I 
may be wrong, but my convictions are clear. In 
iny judgment a discharge should be refused.” 
Charles E. 
Cadwalader, 


Patterson ior bankrupt; John 
John David 
George Coggill for opposing creditors. 


L. 


Lindley, Levy and 

Coxe, J.-— The careful examination bestowed 
upon this case by the reteree, evidenced by an 
elaborate and _ painstaking all the 
issues of law and fact, renders it unnecessary at 


report upon 
this time to do more than indicate the conclusion 
of the court upon the fundamental question of law 
involved. Broadly. stated, the referee has found 
that the proceedings by which, years prior to the 
present law, the bankrupt’s property, real and 
personal, was transferred to his confidential ad- 
and to instituted for the 
purpose of defrauding his creditors and putting 
his property beyond their reach. The referee finds 


viser his wile, were 


that the transfers, though cunningly and ingeni- 


ously devised, were in fact without consideration, 
and were null and void as to creditors. He finds, 
iurther, that though the legal title is in the wife, 
the property is actually owned and controlled by 
the bankrupt himself, he exercised the 
same dominion over it since the transfers as be- 
fore. 


having 


The conclusion follows that, upon his qualifica- 
tion, the property vested in the trustee by virtue 
of section 70, paragraph a, subdivision 4, of the 
act, or that it belonged to the bankrupt under a 
secret trust for his benefit. 

The principal facts found by the referee are un- 
questioned, and it is enough to say that his find- 
ings are supported by the evidence. There is no 
reason why they should not be accepted by the 
court. 

The pivotal question of law arising upon these 
facts may be stated briefly and broadly as follows: 

Can a discharge be refused upon the ground 
that the bankrupt has concealed his property from 
his trustee, it in fraud of 
creditors years prior to the act, but in such cir- 
cumstances that he continues it and 
enjoy the benefits of it himself? 

The law, so far as applicable to this condition, 
provides that the judge, after duly investigating 
the merits, shall discharge the bankrupt unless he 
has committed an offense punishable by imprison- 
ment as provided in section 29b of the act, namely, 
knowingly and fraudulently concealed, while a 
bankrupt, from his trustee property belonging to 


where he transferred 


to control 


his estate in bankruptcy. 

In order to warrant the refusal of a discharge 
under this section it is necessary that the creditors 
shall establish the following propositions beyond 
a.reasonable doubt: 

First. That the bankrupt has concealed property 
from his trustee in bankruptcy. 





Second. That the property so concealed belong: 
to the bankrupt’s estate. 

Third. That the concealment occurred while he 
was a bankrupt or after his discharge. 

Fourth. That the concealment was made know- 
ingly and fraudulently. 

In it to show that 
Quackenbush, since he has been adjudicated a 
bankrupt, has knowingly and fraudulently con- 
cealed from his trustee property which belongs to 
his estate and should be divided by the trustee 
among his creditors. 


other words, is necessary 


If the fraudulent transfers complained of, occur- 
ring as they did long prior to the act of 1898, had 
culminated at the time they were made so that the 
bankrupt’s interest in the property passed forever 
beyond his control and became vested legally and 
beneficially in the transferees, there can be no 
doubt that he would be entitled to his discharge, 
no matter how preferential and fraudulent the 
transfers may have been as to creditors at the 
time. In other words, a fraud committed prior to 
the law making it a crime cannot bar a discharge 
(In re Webb, 98 Fed. Rep. 404). 

In 1891 the bankrupt could have transferred his 
entire property to a single creditor to the exclu- 
sion of all the rest, and the transaction, had it 
ended there, would not have affected his right to 
a discharge in the remotest degree. If, however, 
the creditor holds the property in trust for the 
bankrupt, a very different proposition 
sented. 


is pre- 

The difficulty with the bankrupt’s contention is 
that the transaction did not end in 1891. By vir- 
tue of transfers made prior to July 1, 1808, the 
bankrupt is still enjoying property which equita- 
bly belongs to his creditors. 

The referee, after seeing and hearing the wit- 
nesses, has found that the transfer of the personal 
estate, which vested absolutely in the bankrupt 
upon the 
juggle by 


death of his first wife, was merely a 
which the legal title was temporarily 
another to prevent the property from 
being reached by creditors. In short, this prop- 
erty was the property of the bankrupt. It is used 
and enjoyed by him as fully as if the legal title 
were in his name. 


vested in 


The referee is of the opinion 
that the bankrupt acquired over it absolute owner- 
ship and control, that his attempts to hide it have 
proved abortive, and that at any moment he can 
transfer it to the trustee if he desires so to do. 

It is argued that there is no concealment be- 
cause the facts regarding transfers to Waterman 
and to the bankrupt’s present wife were made 
known to the creditors. It is thought that this is 
too technical a view to take of the statute. Al- 
though the present act is more liberal than former 
acts in permitting discharges, it cannot be doubted 
that the purpose of the law-makers was to grant 
this privilege only to the honest bankrupt who 
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surrenders all that he possesses to his creditors, 
and not to one who by a process of legal necro- 
mancy is living in luxury upon an estate which 
equitably belongs to them. It would be an ex- 
ceedingly narrow construction to hold that the 
bankrupt avoids the charge of concealment be- 
cause he informs the trustee of the plan adopted 
to effectuate the fraud. This information in 
way aids the trustee so long as the property is 
beyond his reach. Should a party in contempla- 
tion of bankruptcy convert his assets into gold, 
and place it in the hands of a trusted agent who 
immediately embarks for some Patagonian port, it 
is thought that the bankrupt could hardly escape 
the charge cf fraudulent concealment by giving a 
detailed account of the steps taken to get the prop- 
erty beyond the jurisdiction of the court. He 
might recite in schedules the amount and 
value of the property abstracted, and the name of 
the ship, of the agent, and of the destined port; 
but all this would not condone an act Which every 
henest ma: must regard with abhorrence. 

Again, a bankrupt conveys all his property to his 
wife without consideration, and the next day files 
his petition and schedules in which the deed of 
transfer is fully described. Can it be maintained 
that the accusation of concealment is met by such 
a disclosure? In each instance the property is 
gone, the creditors have lost it, the trustee cannot 
reach it, the bankrupt alone can call it back. 

The character of the fraud is not altered be- 
cause it is admitted by the perpetrators. Disclos- 
ure of the fraud is not inconsistent with conceal- 
ment of the property. The essence of the offense 
is the concealment of the property with intent to 
keep it from the creditors; the time when the 
scheme was concocted, which makes the conceal- 
ment possible, is not material. 


no 


his 


Neither does it avail the bankrupt that the con- 
cealment has proved unavailing; the trustee may 
recover the entire amount, and still the discharge 
must be withheld. The offense is consummated if 
the bankrupt with fraudulent intent conceals for a 
single day his property from the trustee. The law 
does not say that the fraud must be successful. 
One who attempts such dishonesty is deemed un- 
werthy of a discharge, and he is none the less 
unworthy because the attempt is or may be frus- 
trated. 

Leaving the real estate out of consideration, if 
the referee’s facts and conclusions be correct, the 
bankrupt to-day has in his possession and under 
his control at least $5,000 which belongs to the 
trustee. -This property was transferred to the 
bankrupt’s confidential friend by a mere legal 
shuffle for the purpose of keeping it from his cred- 
itors. The transferee parted with no consider- 
ation, and understood the transaction as 
undertaken for the benefit of the bankrupt and to 
baffle his creditors. 





The court inclines to the opinion that the 
referee’s findings of fact and conclusions of law 
are correct. It is this feature of continuous con- 
cealment, extending beyond the date of bank- 
ruptcy, which distinguishes this case from most 
of the cases cited under the present act. The 
question is a novel one, so far as the law of 1898 is 
concerned, and the argument has been presented 
with great learning and ability on both sides. 

The decisions arising under the act of 1867 deal 
with language so nearly similar that they are enti- 
tled to great weight as interpreting the present 
law. Every important proposition now discussed 
is carefully considered in the Hussman case (2 N. 
B. R. 437). This case cannot be successfully dis- 
tinguished, on principle, and the reasoning of the 
able opinion of the district judge fully sustains 
the determination reached in the case at bar. 

The court cannot resist the conclusion that some 
part at least of the property in question belongs 
equitably to the trustee. The bankrupt, if not the 
actual owner, is the beneficial owner thereof, and 
by reaffirming the fraudulent transfers, though 
made prior to the act, as a cloak to hide and cloud 
the title, is guilty of the concealment contem- 
plated by the law. It is true that he has admitted 
some facts, but he has neither restored the prop- 
erty nor confessed the fraud. The result is that 
he is to-day enjoying property which should be 
divided among his creditors. It cannot be that 
congress intended to and reward such 
conduct. It is intention of the law to 
release a debtor. Unless a bankrupt 
deals fairly with his creditors he cannot expect the 
court to give him a receipt in full of their debts. 

Discharge refused. 


sanction 
not the 
dishonest 


TRADE-NAME. 


Uneratk COMPETITION IN BUSINESS. 


States Crrcuir Court or APPEALS — 


SEcOND Circuit. 


UNITED 


July, 1900. 
Present: WALLACE, LACOMBE and SHIPMAN, JJ. 


FRANK FULLER, trading under the name and 
style of Health Food Company, v. Barton 
Hvurr, individually and as agent of the Health 
Reform Institute, a corporation. 


The complainant, having sold cereal products for 
eighteen years throughout the United States 
under the trade-name ‘“ Health Food Com- 
pany” prior to the time defendant assumed it. 
and the complainant’s. goods having been pre- 
sented to the consumer during that period as 
the products of Health Food Company, Held, 
that although the term “Health Food” is de- 
scriptive of quality, the use by the defendant 
of the name “ Health Food Co.,” to designate 
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products, constitutes 


tition in business. 


similar unfair compe- 

The fact that imitation of the dress of complain- 
ant’s packages is absent in this case, and that 
the defendant used the terms * Sanitarium ”’ 
and * Battle Creek Sanitzrium ” as prefixes to 
the * Health Food Co.,” held imma- 
terial, as the use of the name itself was likely 
to deceive. 


name 


Charles G. Coe for appellant; Thomas B. Kerr 
and Drury W. Cooper for appellee. 

SuipMAN, Circuit Judge.—-The complainant, 
Frayk Fuller, a citizen of New Jersey, commenced 
in the year 1875, under the name of Health Food 
Company, to sell, in the city of New York, cereal 
products prepared for food, and has continued to 
the present time in that business and in the use of 
the same name, under which he has extensively 
advertised his goods by circulars, in newspapers 
and magazines at a cost of from $75,000 to $100,000. 
He has established agencies in Brooklyn, Chicago, 
Boston, Washington, Philadelphia, St. Louis and 
Oakiand. The name Health Food Company is 
displayed prominently upon the packages in which 
the various articles are presented to the consum- 
About filty different articles have been thus 
placed upon the market. The business has become 
large, and the name is unquestionably valuable to 
the complainant. 

In October, 1876, John H. Kellogg took charge, 
and has continued to be in charge oi the institu- 
tion popularly known as the Battle Creek Sani- 
tarium, but incorporated in pursuance of the laws 
of the State of Michigan in 1867 under the name 
of the Health Reform Institute. This corporation 
is the owner of a large sanitarium, having branch 
institutions at various places, and has established 


crs. 


in this country and elsewhere sub-organizations for 
the promotion of charitable and missionary work. 
The Battle Creek Sanitarium recommended to its 
patients particular kinds of cereal foods, and en- 
tered upon the business of manufacturing and sell- 
ing these articles under the name of Sanitarium 
Foods. In 1881 nineteen different articles were 
made. In 1888 the business of food manufacture 
was made a separate department under the name 
of Sanitarium Food Company, which advertised 
itself in April, 1893, as Sanitarium Health Food 
Company. The reason for this and a subsequent 
name, which preserved the words 
“ Health Food Company,” is stated by Kellogg in 
his deposition as follows: 


change of 


“In April, 1893, our advertisement appears in 
“Good Health’ over the business name of Sani- 
tarium Health Food Company. This name we 
were led to adopt by the action of one of our old 
employes, who, leaving the institution, set up in 
business in the same town, advertising himself 
under the name of the Battle Creek Health Food 








Company. As quite a large proportion of our mail 
had for years been addressed to us as the Battle 
Creek Health Food Co., we found this action a 
serious annoyance, and objected to it, with the 
result that an arbitration was agreed upon, the 
result of which was that the party referred to was 
required to change his name, which he did, adopt- 
ing the title the Battle Creek Bakery Company. 
We then added the word * Health’ to our business 
announcement ,making it Sanitarium Health Food 
Company. Our salesmen, however, in introducing 
our foods, so constantly made use of the term 
Battle Creek Sanitarium in describing our foods to 
distinguish between our institution and numerous 
other sanitariums, we finally, some two or more 
years ago, still further extended the business title 
of our food department to its present form, the 
Battle Creek Sanitarium Health Food Company. 


| Our purpose in adopting the words ‘ Health Food’ 
| in our name was to protect ourselves against par- 


ties who sought to pirate the extensive business 
which we had built up, by assuming a name sim- 
ilar to ours and making similar goods in the same 
town.” 

Their packages and cartoons have the name 
* Health Food Co.” in conspicuous type, prefixed 
by the word “ Sanitarium,” and in smaller type the 
words Battle Creek, Michigan, under the name. 
The packages do not imitate or resemble in ex- 
ternal appearance the dress of the packages of the 
complainant. 

In October, 1896, a retail grocers’ food exhibi- 
tion was held at the Grand Central Palace in New 
York city. The complainant exhibited his 
products at a booth under the prominently dis- 
played name Health Food Company. About fif- 
teen or twenty feet distant the defendant, Barton 
Huff, a citizen of the State of New York, as agent 
of the Health Reform Institute, exhibited its 
wares, and upon its booth was a placard contain- 
ing the words “* Health Food Company ”’ in large 
letters under the words “ Battle Creek Sanita- 
rium.” The complainant remonstrated with Huff 
against the use of ‘“ Health Food Company” as 
an infringement of the complainant’s right, and 
threatened a suit. Huff said that he would bring 
the representation to the attention of the officers 
of the health food department, but the use of the 
name did not cease. The food business of the 
defendant under its last name is extensively ad- 
vertised, and when the testimony was being taken 


| was said to amount to from $260,00c to $300,000 


annually. 

The Circuit Court dismissed the bill upon the 
ground that the defendant’s name was clearly dis- 
tinguishable from the complainant’s business name, 
and was not an unlawful appropriation. 

The term Health Food means healthy food, or 
health-producing food, is, therefore, descriptive of 
quality, and cannot be a _ technical trade-mark, 
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either with or without the word company, any 
more than the words “ Nutritious Wine ” could be 
a valid trade-mark. Ifa case against the defendant 
exists, it is one of unfair competition, and the law 
upon the subject of the adoption by a competitor 
of names or words descriptive of quality, which 
have previously become trade-names, and which 
adoption will constitute unfair competition, is cor- 
rectly stated by the counsel for the defendant as 
follows: 

‘When such a mark, name or phrase has been 
so used by a perosn in connection with his busi- 
ness or articles of merchandise as to become iden- 
tified therewith, and indicate to the public that 
such articles emanate from him, the law will pro- 
hibit others from so using it'as to lead purchasers 
to believe that the articles they sell are his, or as 
to obtain the benefit of the market he has built up 
thereunder.” 

The same statement of the law is contained in 
the case of Reddaway v. Banham (App. Case 199), 
decided by the house of lords in 1896, in which it 
was held that “one person was not entitled to 
pass off his goods as those of another by selling 
them under a name likely to deceive purchasers, 
whether immediate or ultimate, into the belief that 
they were buying the goods of the former, al- 
though the name was, in its primary sense, merely 
a true description of the goods.” The subject of 
the unlawful use by competitors of the name under 
which a rival has previously presented himself to 
the public and has gained a business reputation, 
although the name is not strictly a trade-mark and 
is either geographical or descriptive of quality, has 
been frequently of late before the courts, which 
have demanded a high order of commercial integ- 
rity and have frowned upon all filching attempts 
to obtain the reputation of another (Lee v. Haley, 
L. R. 5 Ch. App. 156; Manchester Brew. Co. v. 
The Cheshire & Manchester Brew. Co., L. R. 1899. 
App. 83; City of Carlsbad v. Kutnow, 71 Fed. Rep. 
167; Am. Waltham Watch Co. v. U. S. Watch Co., 
173 Mass. 85; Block v. Standard & Distilling, &c., 
Co., 95 Fed. Rep. 978). 

The question, therefore, is, is the real defendant’s 
use (for it is manifest that the Michigan corpora- 
tion is the real defendant) of the words “ Health 
Food Company,” in connection with the words 
used as a prefix and suffix, such a use as is likely 
to deceive consumers into the belief that they 
were buying the complainant’s goods? It is to be 
observed that the frequent insignia of an intent 
to deceive, viz., the copy or the imitation, more or 
less close, of the dress of the competitor’s packages 
are absent in this case, but, if a trade-name has 
been so identified with the business of a manufac- 
turer as to inform the public that the name upon 
goods means that they are the product of that per- 
son, and another subsequently adopts and displays 
the name, it is not material that he has not also 








adopted the particular dress in which his predeces- 
sor has presented his goods (Hier v. Abrahams, 
82 N. Y. 519). 

The complainant had used the name for eighteen 
years before the defendant assumed it, had ac- 
quired an extensive business under it, had estab- 
lished agencies for his goods in six or seven 
eastern and western cities, while all that the con- 
sumer knew of the complainant’s goods was that 
they were presented to him as the products of the 
Health Food Company. The defendant an- 
nounced its goods in 1881 as * Sanitarium Foods,” 
advertised them “invalid foods,” and 
waited until 1893 before they were presented as 
the products of the Sanitarium Health Food Com- 
pany. The reason for the adoption oi this name 
was a desire to iorestall its use by any one else, 
thus recognizing the benefit from the name and 
the advantage from priority in its use. 

Three years after it knew that it had long been 
prominently used by and was the sole business 
name of the complainant. The defendant now so 
coveted the name as to determine not to relinquish 
it, and continued its use despite remonstrance. 
The benefit to the corporation was derived from 
the familiarity with the name on the part of that 
portion of the public which used this class of 
goods. 

It is said, however, and the Circuit Court yielded 
to the defense, that the name is presented to the 
public with such accompanying assertions in re- 
gard to the manufacturer of the goods and the 
place of the manufacture that the consumer need 
not be deceived. In the class of cases in which a 
manufacturer is using his own name, or the name 
of another person which has become generic, this 
defense is of great value, because it is the duty of 
the user to make any inevitable harm as light as 
possible (Singer Mfg. Co. v. June Mfg. Co., 163 
U. S. 169). The question in this case is, however, 
whether the simple use of the name, although 
with prefixes or suffixes, is not “likely to deceive 
purchasers.” 


also as 


The history is significant in regard 
both to the motive of the Michigan corporation in 
retaining its occupancy of the name and the prob- 


able effect of a permanent retention. After it had 
presented its goods to the public for years under 
the name “Sanitarium Foods” and “ Invalid 
Foods,” there was no necessity for an abandon- 
ment of the former names under which it had con- 
fessedly obtained success and by which it was well 
and favorably known by its customers. The ad- 
herence to the new name, to the extent of guaran- 
teeing productions to its purchasers against suits, 
indicates the pecuniary benefit which was expected 
te ensue from the adoption of a name to which 
consumers had long been accustomed, and the 
persistence in the use also indicates the pecuniary 
injury which was liable to come upon the com- 
plainant. The case is not one where the Michigan 
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corporation must use, to a certain extent, the 
name of the compiainant, and it is not, therefore, 
one of damnum absque injuria. It is the case of an 
unnecessary use of a name long previously used 
by another in the same business, and in the recent 
decisions, by courts of last resort, upon the right 
to the use of trade-names, although geographical 
or descriptive in their primary meaning, great im- 
portance is given to mere long-continued and ex- 
clusive priority of use (Manchester Brew. Co. v. 
No. Chesire & Manchester Brew. Co., supra; Am. 
Waltham Watch Co. v. U. S. Watch Co., supra). 
It was not necessary for the complainant to at- 
tempt to discover whether a purchaser had been 
actually deceived, for a manifest liability to decep- 
tion exists (Vulcan v. Myers, 139 N. Y. 304: Mfg. 
Co. v. Trainer, tor U. S. 51; Nat. Biscuit Co. v. 
Baker, 95 Fed. Rep. 135). 

Although the intent of the defendant’s principal 
when it commenced to use the name Health Food 
may have been innocent, the continuance, after it 
had learned of the complainant’s prior use, indi- 
cates its deliberate intention to use the name with- 
out reference to the complainant's possible prior 
rights (Or. Ewing Co. v. Johnston Co., 13 Ch. 
Div. 434). 

The decree of the Circuit Court is reversed, with 
and the remanded to that court 
with instructions to enter a decree for injunction 
against the defendant, Barton Huff, in accordance 
with the prayer of the bill, with costs. 

All concur. 


costs, cause is 


——--. 


COERCING JURIES IN ENGLAND. 


M"—YWO cases have occurred during the past few 

days which point strongly to the conclusion 
that it is not desirable at criminal trials that judges 
should urge juries who confess their inability to 
agree to renew their efforts to be unanimous. At 
Chelmsford two young men were charged with 
The jury 
were at first divided in the proportion of three to 


criminally assaulting an elderly woman. 


They renewed their efforts to agree, with 
the result that they returned a verdict of ‘ Guilty.” 
Mr. Justice Bigham expressed his disagreement 
with the verdict, but, feeling bound to give due 
effect to it, sentenced each of the prisoners to 
penal servitude for ten years. Subsequently, at 
the suggestion of the learned judge, the jury added 
a recommendation to mercy to their verdict, and 
the sentences were reduced from ten years to nine 
months —a striking alteration which the learned 
judge is said to have communicated personally to 
the prisoners in Chelmsford gaol. A somewhat 
similar case came before Mr. Justice Day at 
Worcester. The jury, after deliberating for two 
hours, intimated that they were unable to agree. 
“Tell the jury,” the learned judge is reported to 
have said, “they will have to stop till they do 


nine. 





agree. I will lock them up all night till they do 
so.” Shortly afterwards the jury, in defiance of 
the view expressed by Mr. Justice Day in his sum- 
ming up, returned a verdict of ‘ Guilty.” The 
learned judge, adopting a stronger line than Mr. 
Justice Bigham, declined to give effect to the 
verdict; he released the prisoner on his own recog- 
nizances to come up for judgment if called upon, 
and announced that he should communicate with 
the home secretary, and take every step in his 
power to get the verdict set aside. 
obvious in both verdict of 
“* Guilty’ would never have been returned if the 
judge had accepted the assurance of the jury that 
they were unable to agree. — Law Journal (Lon- 
don). 


One thing is 


these cases —the 


INDICTMENT FOUND WITHOUT LEGAL 
EVIDENCE TO SUSTAIN IT. 


INHERENT Power or Court to Dismiss INnptct- 
MENT — INTERPRETATION OF SECTIONS 313 AND 
671, CopE OF CRIMINAL PROCEDURE. 


New YorkK SuPREME Court. 
June, 1900. 


THe PEOPLE OF THE STATE OF NEW 


ANDREW J. THOMAS. 


YORK v. 


An indictment found where there was no legal evi- 
dence before the grand jury to sustain it will 
be dismissed on motion. Held, that there was 
no legal evidence to support the present in- 
dictment of the defendant under section 154 
of the Penal Code. 

The court has inherent power to set aside on 
motion an indictment found without legal evi- 
dence to sustain it. Section 313 of the Code 
of Criminal Procedure, as amended in 1897, 
has not deprived the court of such power, 
which, moreover, is expressly conferred by 
section 671 of the Code of Criminal Procedure. 


Charles L. Hoffman (Abram I. Elkus, of coun- 
sel), for the motion; Asa Bird Gardner, District 
Attorney, opposed. 


FursMAN, J. — This is a motion to set aside an 
indictment found against the defendant by the 
March, 1900, grand jury of the Court of General 
Sessions. The indictment is found under section 
154 of the Penal Code, which declares that where 
a duty is enjoined upon a public officer every wil- 
ful omission to perform it is punishable as a mis- 
demeanor. The indictment charges that the de- 
fendant, on the 5th day of March, 1900, was a cap- 
tain of police in the nineteenth precinct, in the 
City of New York; that the law imposed upon him 
the duty of exercising all proper, reasonable and 
effective means for preventing crime in his pre- 
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cinct, for detecting and arresting offenders and 
for repressing and restraining all uniawfui and dis- 
orderly conduct and practices therein. It further 
charges that on the 5th of March, 1900, and since, 
there has been kept and maintained in his precinct 
a certain house of 
monly called the “ 
disorderly conduct 


and assignation, com- 
and that unlawful and 


ill-fame 
Cairo,” 
and practices were committed 
therein, of all which the defendant had knowledge; 
that the deiendant disregarded his duty in respect 
thereto, and did unlawiully and wilfully neglect 
and omit to perform it according to the provisions 
of the sections above referred to, and on the con- 
trary, did unlawfully and wilfully suffer and permit 
the same, without any interference on his part and 
without any proper, reasonable or effective en- 
the 
person keeping and maintaining the same. The 
defendant moves, upon the minutes of the 
grand jury, to this indictment, 
the ground that there was no evidence before the 
grand jury to justify the finding thereof. 

I have carefuly read the minutes of the grand 
jury (taken by question and answer), and [ am 
constrained to hold that there was no legal evi- 
dence whatever before that body of any vio‘ation 


deavor towards the detection or arrest of 
now 


dismiss upon 


on the part of the defendant of section 154, above 
cited. Section 256 of the Code of Criminal Pro- 
cedure provides that 
none but legal evidence.” 
grand jury testified that the persons who were 
found by them in the place referred to in the in- 
dictment conducted themselves in a disorderly 
manner, and some witnesses say they were ™ so- 
licited”’ by women while there. The 
testified that the soliciting of which they spoke 
consisted in asking them to “ go out and have a 
good time.” The statements that these conducted 
themselves in a disorderly manner is a mere state- 
ment of a legal conclusion. Upon the trial of a 
person charged with disorderly conduct a witness 
cannot be permitted to express an opinion as to 
such conduct, but must be required to state pre- 
cisely what took place, and it thereupon becomes 
a question for the court and jury whether such 
occurrences did or did not constitute disorderiy 
conduct. So, whether a person “ solicited” an- 
other does not depend upon the opinion of a wit- 


‘a grand jury can receive 
Witnesses before the 


witnesses 


ness, nor can a witness, according to the estab- 
lished rules of evidence, be permitted to express an 
All that the witness 
can be allowed to do is to state the language of 


opinion upon that subject. 


the person charged to have solicited another, and 
it is for the court and jury to determine whether 
such language constituted a soliciting according 
to the understood meaning of that word as ex- 
pressed in the evidence before the grand jury. 
Here, however, the witnesses limit the expression 
by stating precisely in what the soliciting con- 
sisted, to wit, “to go out and have a good time.” 
This does not constitute in law disorderly con- 





duct, nor, in view of the presumption of innocence 
which must be accorded to every person charged 
with an offense, does it imply a thing necessarily 
improper. Excluding the illegal evidence before 
the grand jury, there was nothing whatever be- 
fore that body indicating that anything occurred 
at the place designated which called for the inter- 
ference of the defendant as a police officer. The 
minutes of the grand jury are absolutely silent 
upon the subject of any wilful omission on the 
part of the defendant to perform his duty under 
the section above referred to, and, therefore, unless 
restricted by law, it is the duty of the court for 
this reason to dismiss this indictment, for no man 
should be put upon trial under an indictment un- 
less there was some evidence — some legal evi 
dence — before the grand jury which, if uncontra 
dicted or unexplained, would justify his conviction. 
The serious question upon this motion is whether 
the court has power to set aside an indictment 
That there is an in- 
herent power in courts of general jurisdiction to 
exercise authority over and to control its own 
records has been repeatedly decided. As to the 
inherent power of the court to set aside indict- 
ments improperly found, I concur in the opinions 
heretofore expressed by a large majority of the 
judges of the First Department, and in the view 
maintained by Mr. Justice Williams, of the Fourth 
Department, as expressed by him in the People v. 
Molineux, reported in the 27th Miscellaneous Re- 
ports at page 79. But it has been said that section 
313 of the Code of Criminal Procedure, as 
amended in 1897, has deprived the court of this 
power, and the Appellate Division of the Third 
Department, in the case of the People v. Ruther 
ford (47 App. Div. Reports, 209), expressed this 
view. 


under such circumstances. 


That case ,however, was not decided upon 
this ground, and the opinion, so far as it relates to 
this question, is obiter. 
313 is as follows: 

* Section 313. The indictment must be set aside 
by the court in which the defendant is arraigned. 
and upon his motion, in either of the 
cases, but in no other: 

“1. When it is not found, indorsed and pre- 
sented as prescribed in sections 268 and 272: 

“2. When a person has been permitted to be 
present during the session of a grand jury while 
the charge embraced in the indictment was under 
consideration, except as provided in sections 262, 
263 and 264.” (These 
unimportant here.) 


The language of section 


following 


last-named sections are 


There is no doubt of the power of the legisla- 


ture to “ prescribe a practice in criminal proced- 
which must be regarded by the courts 


and which must be taken as exclusive of any 


ure 


practice the courts may seek to adopt in conflict 
with it.” The question is, has the legislature by 
this section taken away the inherent power of the 
court to set aside indictments for reasons other 
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than those mentioned in it? The word “ must” 
is mandatory. It means “ obliged,” ‘* required,” 
and imports a physical or moral necessity. The 
word “ may,” when used in a statute which im- 
poses an imperative duty, is construed to mean 
‘ must,” but the word “ must” has never been 
“may.” It is peremptory. It 
excludes all discretion, and imposes upon the court 
an absolute duty to perform the requirements of 
the statute in which it is employed. Section 313, 
therefore, imposes upon the court in the two cases 
therein referred to the absolute duty to dismiss an 
indictment. But do the words “ but in no other” 
deprive the court of the power, to be exercised 
according to its discrétion, to set aside indictments 
for other adequate reasons? Transposing the 
language of this section it would read, ** In the two 
following cases, but in no other, the court must set 
the indictment.’ Substitute for the word 
“must” its definition, and transposed it will read 
thus: “In the two following cases, but in no 
other, the court is obliged (required) to set aside 
the indictment.’” As to these two cases mentioned 
in this section the court has no discretion. There 
is an absolute requirement that in such cases the 
indictment shall be set aside. The provision is 
peremptory. The court must perform the duty 
imposed by this section, and because of the limi- 
tation expressed in the words “ but in no other ” is 
not commanded to set aside an indictment for any 
other reasons than those expressed in the statute. 
This section, however, does not interfere with the 
discretionary power of the court to set aside an 
indictment for other sufficient reasons. While 
ihis section imposes upon the court a necessity to 
act in a certain way in either of the cases therein 
stated, it goes no farther than to declare that such 
necessity, obligation, requirement is not imposed 
upon the court in any other case, and the court 
still, as heretofore, has control and authority over 
its own records and may still exercise its inherent 
right to set aside indictments for reasons other 
than those stated in section 313. It is only by the 
employment of clear and unequivocal language 
that the inherent powers of a court of general jur- 
isdiction can be taken away by legislative enact- 
ment. Section 224 of the Code of Criminal 
Procedure declares that the presence of at least 
sixteen members of a grand jury is necessary for 
the transaction of business. 


construed to mean 


aside 


Section 268 provides 
that an indictment cannot be found without the 
concurrence of at least twelve grand jurors. Sup- 
pose an indictment is, in fact, found by a grand 
jury composed of less than sixteen, or that less than 
twelve concur in the finding of an indictment, may 
it not be set aside on motion notwithstanding the 
terms of section 313? The question cannot be 
raised upon the trial because a plea of not guilty 
concedes the validity of the indictment. It cannot 
be raised by demurrer because such defect would 
not appear upon the face of the indictment, and 








because, moreover, it is not embraced within sec- 
tion 323 of the Code. If it may not be set aside 
upon motion a person may be put upon trial and 
subjected to all the expense, trouble and ignominy 
incident thereto without any charge ever having 
been legally preferred against him. There can be 
no question, it seems to me, that in such case the 
court may set the indictment aside. I have hith- 
erto examined this question solely with reference 
to section 313. Section 671 of the Code of Crim- 
inal Procedure puts beyond question the power of 
the court to dismiss an indictment for reasons 
other than those specified in section 313. The 
latter section applies only to motions made by the 
defendant, but the former is applicable to every 
case. It is as follows: * Section 671. 
order indictment to be dimsissed. 


Court may 
The court may, 
either of its own motion, or upon the application 
of the district attorney, and in furtherance of jus- 
tice, order an action, after an indictment, to be 
dismissed.” This section disposes of the whole 
matter and confers upon the court the power to 
dismiss an indictment whenever it has knowledge, 
however derived, that it was improperly found, 
and it ought certainly to do so in any case where 
there is no evidence (by which I mean legal evi- 
dence) presented to a grand jury to justify the 
inference that a crime has been committed. In the 
resent case no such evidence was presented to the 
grand jury, and the indictment stands as if it had 
been found without any evidence whatever having 
been presented to the grand jury upon the subject 
of the violation by the defendant of section 154 of 
the Penal Code, with the violation of which he 
stands charged. The indictment ought, therefore, 
to be dismissed. 
Ordered accordingly. 


> 


AN EXAMPLE OF SHERIDAN'S WIT. 


ICHARD BRINSLEY SHERIDAN, the fa- 

mous Irish orator and statesman, was witty 

to a degree unusual even in a native of the Emer- 

ald Isle. anecdote serves well to 

illustrate not only his power of getting out of an 

ugly situation, but also the nature of the man 
himself: 


The following 


Upon one occasion, while visiting a friend in the 
country, Sheridan suddenly expressed his inten- 
tion of paying a visit to a certain ruined abbey in 


the neighborhood. Knowing the peculiar moods 
that sometimes took possession of the man, and 
wishing to humor him, no one ventured to accom- 
pany him, with the exception of one elderly 
maiden, who set her heart on becoming his com- 
panion in the walk to the abbey. This did not 
prove at all satisfactory to Sheridan. Rather than 
not go alone he determined not to go at all, and 
excused himself on account of the 
weather, 


threatening 
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Soon afterwards, however, the lady surprised 
him in an attempt to steal out without her. 
* Well,” said she, “it has cleared up, I see.” 
* Why, yes,” Sheridan answered, coolly; “it has 
cleared up enough for one, but not enough for 
two.” 

To the same wit is also credited the following 
very excellent pun. He was one day walking with 
a friend who was very punctilious in the use of 
language. Hearing a person say 
“ curiosity,” the friend exclaimed: “ How that 
man murders the language!” ‘ Not quite mur- 
ders it,” Sheridan answered; * he only knocks an 
‘1’ (eye) out!” M. J. E. 


‘ curosity "’ for 


BANKRUPTCY. 

|" is held by the United States Supreme Court 

in Bardes v. Banks (4 Am. B. R. 163 [July 
number]), that the United States District Court 
cannot, except by defendant's consent, entertain 
jurisdiction of suits brought by trustees in bank- 
ruptcy to set aside fraudulent transfers made by 
bankrupt to third parties before bankruptcy. 


Legal Rotes. 


A son of Li Hung Chang, the Chinese viceroy. 
is to enter the Harvard Law School next winter, 
unless the war prevents the carrying out of his 
programme. 


The Circuit Court of the United States, Distric: 
of Missouri, has granted a perpetual injunction on 
-the publication and sale of “ Beach on Trusts and 
Trustees,” as being an infringement of the copy- 
right of “ Perry on Trusts and Trustees,” pub- 
lished by Little, Brown & Co., Boston, Mass. 


—— > 


English Hotes. 

A nephew of ex-President Steyn is, the 
Daily News, the object of much polite curiosity at 
the Middle Temple. He is a student of that cos- 
mopolitan inn, and some months ago he disap- 
peared from the ken of his fellow-students. The 
other day he returned to resume the solemn duty 
of dining in hall. It is supposed that he has em- 
ployed the interval in fighting under the banner of 
Uncle Steyn, but nobody is rude enough to ques- 
tion him, and his quiet, gentle manner would 
justify the idea that he had been visiting a maiden 
aunt. In any case, his reappearance at the Middle 
Temple illustrates the fact that the Boer char- 
acter, like the Anglo-Saxon, is highly practical. 


says 


We are sorry to observe that the new masier of 
the rolls has departed, in one particular, from the 





example of his predecessor; and that in the recent 
important case of Re Dixon, Heynes v. Dixon, 
he delivered his reserved judgment extempore, in- 
stead of reading from a manuscript. Lord Justice 
Collins followed this initiative; but Lord Justice 
Rigby was faithful to the written judgment, which 
was first introduced, if we are rightly informed, 
by the late Lord Justice Kay, and has now been 
for some years the regular practice followed in 
the Court of Appeal. 
suppose, no 


The reporter can assert, we 
claim on judicial consideration, 
though his task of taking down even ordinary 
judgments in a court which is generally buzzing 
with whispered conversation, and from the lips of 
judges who are not always careful to deliver their 
oracles slowly, or even with ordinary distinctness, 
is already difficult. But we wish respectfully to 
protest against the practice of extempore reserved 
judgments on other and wider grounds. Reserved 
judgments, it is evident from their very nature, 
frequently have to deal with and decide intricate 
questions of law; and it is necessary, in grappling 
with subtle points of law, that judges, in order to 
make themselves clear, should 
selves in language of precision. It is so easy to 
say just too little or just too much; to make havoc 
by the careless introduction of unnecessary words 
of long settled legal principles; to forget to guard 
oneself by laborious limitation and distinction 
from misapprehensions which are perilously easy. 
Yet language of precision, we venture to believe, 
is almost impossible to extempore speakers. Cer- 
tainly the shorthand notes of extempore judgments 
offer no inducement to revise this opinion. Such 
judgments, when exposed to the searchlight of the 
shorthand note, are often found to be straggling, 
ragged and amorphous, to abound in verbose 
repetitions and innumerable verbal inelegancies. 


express them- 


They are also sometimes open to the weightier 
objections, that they are full of unintelligible 
propositions and serious logical inconsequences. 
The judge, we do not doubt for a moment, has 
got a clear conception of the exact bearing of his 
argument; but it does not follow that he is able 
to state it offhand with corresponding exactitude. 
Now what is the position of the reporter? Often, 
indeed, he seems to see dimly, under a turbid 
torrent of words and phrases, the reality of the 
central conception. [s it his duty, using language 
of precision, and working out at leisure ideas and 
principles which the bench has endeavored to 
express in a hurry, to correct a phrase here, 
to develop an argument there, and generally, in 
short, to recast and remodel what he conceives to 
be the underlying argument? Whether he be 
justified in so doing, or not, it is certain that he 
ought not to be called upon to do it. We hope 
most sincerely that the example of Lord Alver- 
stone in Re Dixon will not be taken as a prece 
dent. —- Solicitors’ Journal. 





